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IN THE UTAH COURT OF APPEALS FOR THE STATE OF UTAH
STATE OF UTAH,
Plaintiff-Respondent,

Case No. 890541-CA

VS.
Priority 2

BUDD IVERSON,
Defendant-Appellant.

BRIEF OF RESPONDENT
JURISDICTION
This Court has jurisdiction to hear the appeal in this
matter pursuant to U.C.A., 1953, section 78-2a-3(2)(d) and Rule
3(a) of the Rules of the Utah Court of Appeals.
STATEMENT OF THE CASE
Defendant, Budd Iverson, was charged with the offenses
of failure to have a driver's license in his possession when
driving, and driving with expired registration plates in
violation of Utah Code Ann. section 41-2-124 and 41-l-49(i),
respectively.
Defendant was brought before the Honorable Chester
Adams, Justice of the Peace, in and for Toquerville Precinct,
Washington County, Utah.

Judge Adams found that a conflict

existed, and transferred the case to the Fifth Judicial Circuit
Court on April 4, 1989.

(Exhibit "A")

Defendant was tried in a bench trial in the Fifth
Circuit Court, Washington County, Utah, St. George Department,
the Honorable Robert F. Owens Circuit Court Judge, presiding.

He

was found guilty of Failure to have a driver's license in his
possession when driving, with the other count being dismissed at
trial.

This offense is an Infraction.
STATEMENT OF FACTS
On March 20, 1989, Deputy Sheriff Greg Newman, was on

patrol in the city of LaVerkin, Utah. (T.5) Deputy Newman was
stopped at the stop sign on 500 North and State, westbound.
(T.6)

He observed a vehicle approach him, and instead of coming

to a complete stop at the stop sign, the vehicle drove through a
parking lot, avoiding the intersection.

(T.6)

Deputy Newman

then drove across the street as the suspect vehicle continued
back out onto State street.

At that point, Deputy Newman was

able to obtain a license plate number.

(T.6) He then turned

around and pursued the suspect vehicle, which then proceeded to
turn south onto Main street in LaVerkin and stopped along side
the road.

(T.6)

As Deputy Newman pulled up, the driver exited

his vehicle and was walking out into a field. (T.6)

That person

was later identified as the Defendant, Budd Iverson. (T.6)
Deputy Newman then advised his dispatcher of where he was at and
proceeded to exit his patrol car and walk over to the fence line.
(T.6)

Deputy Newman told Mr. Iverson that he needed to talk to

him and asked him to come back out of the hay field. (T.7) Mr.
Iverson refused to return with him and so Newman called a wrecker
to impound the vehicle.

(T.7)

As Deputy Newman was waiting for

the wrecker to arrive, Mr. Iverson came back out of the field at
which point Deputy Newman asked Mr. Iverson if he had a driver's
2

license or some other means of identification.

(T.7) Mr.

Iverson responded by saying he didn't have to show Deputy Newman
any driver's license or identification, and that Deputy Newman
had no authority to ask for such. (T.7) Deputy Newman testified
that Mr. Iverson never did produce a valid driver's license.
(T.8)
Defendant was issued a citation and was arrested on
March 20, 1989.

He was taken to the Justice Court in

Toquerville, Utah.

Judge Chester Adams found that a conflict

existed and transferred the case to the Fifth Judicial Court on
April 4, 1989.

(Exhibit "A") An Information charging the afore-

mentioned offenses was thereafter filed in the Fifth Circuit
Court, Washington County, St. George Department on June 2, 1989.
An Amended Information was then filed on July 7, 1989.
A bench trial was held on August 31, 1989.
Defendant represented himself pro se.
Count I:

The

He was found guilty on

DRIVING WITHOUT A VALID DRIVER'S LICENSE, a Class B

Misdemeanor, with Count II: EXPIRED REGISTRATION PLATES, a Class
B Misdemeanor, having been dismissed.

The Court fined the

Defendant $500, suspended $460 of that fine, placed him on one
year bench probation and as a condition of that probation was
ordered to not drive a motor vehicle until validly licensed.
(T.34)

Defendant now appeals to this court.
SUMMARY OF ARGUMENTS
Defendant's failure to follow rules of appellate

procedure are grounds for summary affirmance of his conviction
3

and sentence.

He has failed to provide this Court with legal

analysis or cite to the record to support his claims.

Defendant

was properly tried and convicted in the Circuit Court which had
proper jurisdiction after the case was transferred from Justice
Court due to a conflict.

The appropriate statute, Utah Code Ann.

section 41-2-124, requires that when operating a motor vehicle
the licensee shall have his license in his immediate possession
at all times.

The state contends that the word "licensee" is the

functional equivalent of the definition of the word "operator"
and that the statute applies to the Defendant when he has not
obtained a driver's license.

Also, the state may properly

regulate the use of motor vehicles on highways as a valid
exercise of police powers under the Tenth Amendment of the
Federal Constitution.

The Defendant was not precluded from

asserting the Federal Constitution as a defense to the charges
during the course of the proceedings below.
ARGUMENT
POINT I
DEFENDANT'S CONVICTION AND SENTENCE
SHOULD BE SUMMARILY AFFIRMED
BECAUSE DEFENDANT HAS FAILED TO
FOLLOW PROPER APPELLATE PROCEDURE.
In his brief on appeal, defendant fails to make
references to the trial record or transcript to support pertinent
factual allegations upon which he bases his legal arguments.

He

relies upon facts which are not found within the trial
transcript.

Under these circumstances, the Court should assume

4

the correctness of the trial court's judgment and affirm
defendant's conviction and sentence.
P.24(a)(7)(1985).

Utah R. App.

State v. Steggell, Utah, 660 P.2d 252, 253

(1983) (correctness of trial court's judgment is assumed when
counsel on appeal fails to comply with Utah R. Civ.
P.75(p)(2)(2)(d) (1977)-- the rule that preceded Utah R. App.
P.24(a)(7) (1985); State v. Sutton, 707 P.2d 681 (failure to cite
to the record is grounds for affirming the decision of the court
below); State v. Tucker, Utah, 657 P.2d 755, 757 (1982).
In that "(t)he burden of showing error is on the party
who seeks to upset the judgment,"

State v. Jones, Utah, 657 P.2d

1263, 1267 (1982), the State should not be put to"the task of
developing defendant's legal arguments either by supplying
plausible legal analysis for these arguments, or by searching
through the record and making references thereto to support
defendant's factual allegations.

The obligation to direct the

court to pertinent legal authority and to parts of the record
falls upon the defendant, not the State.
POINT II
THE CIRCUIT COURT HAD PROPER
JURISDICTION TO HEAR THIS CASE.
Should this Court decline to summarily dismiss this
appeal and reach the merits of defendant's claims, the first
issue raised by defendant is whether the Fifth Judicial Circuit
Court had proper jurisdiction to hear this case.

Utah Code Ann.

section 78-4-5(1)(a) sets forth the jurisdictional requirements

5

pertaining to Circuit Courts.

That section states that, "Circuit

courts shall have jurisdiction over all classes of misdemeanors
and infractions involving persons 18 years of age and older and
shall have the power to impose the punishments prescribed for
these offenses."

Under the facts of this case, the defendant was

charged with an infraction and so the Circuit Court had proper
jurisdiction to rule on the case and pronounce judgment.
Utah Code Ann. section 78-4-5(1)(c) further states,
"All complaints for offenses charged under Title 41 ... (s)hall
be filed in the municipal justice court or the county justice
court where the offense occurred if those justice courts exist
and have jurisdiction of the offenses."
Under the circumstances of this case, the defendant was
initially cited and brought before the Honorable Chester Adams,
Justice of the Peace in and for Toquerville Precinct, Washington
County, Utah.

This was the proper court to hear the case

according to the statute.

However, Judge Adams found that a

conflict existed, and transferred the case to the Fifth Judicial
Circuit Court on April 4, 1989.

(Exhibit "A")

Because of that conflict, the Fifth Judicial Circuit
Court was the proper court to hear the case and had the requisite
jurisdiction.
POINT III
WHETHER UTAH CODE ANN. 41-2-124
APPLIES TO DEFENDANT WHEN HE HAS
NOT OBTAINED A DRIVER'S LICENSE.
The Defendant argues that since he has not contracted
6

with the State in obtaining a driver's license, he is not a
"licensee" as contemplated in Utah Code Ann. 41-2-124.
In Utah Code Ann. 41-2-102(9), "License" means the
privilege issued under this chapter to operate a motor vehicle.
Under Utah Code Ann. 41-2-102(14), "Operator" means any person
who is in actual physical control of a vehicle.

Furthermore,

Utah Code Ann. 41-2-104(1) reads,
"No person .... may operate a motor vehicle
on a highway in this State unless the person
is licensed as an operator by the division
under this chapter."
In essence, the word "licensee" is the functional equivalent of
the definition of the word "operator".
In his brief, the defendant fails to provide any
authority or legal analysis on this point to support his argument
on appeal.
issue.

No statutory or case authority is cited on this

In State v. Amicone, Utah 689 P.2d 1341 (1984), the

Supreme Court held that "(s)ince the defendant fails to support
(her) argument by any legal analysis or authority, we decline to
rule on it."

Defendant's conviction and sentence should

therefore be affirmed.
POINT IV
THE REGULATION OF MOTOR VEHICLE IS
A PROPER SUBJECT FOR STATE CONTROL
The Defendant contends that, as a private citizen, he
cannot be required to be licensed to travel.

It is well settled

that the United States Constitution protects an individual? s
right to travel on public highways.
7

See Califano v. Aznavorian,

439 U.S. 170 (1978); Kent v. Dulles, 357 U.S. 116 (1958).

See

also Adams v. City of Pocatello, 91 Idaho 99, 416 P.2d 46, 48
(1966), Standish v. Dept. of Revenue, M.V.D., 235 Kan. 900, 683
P.2d 1276, 1281 (1984); and Crocker v. Colorado Dept. of Revenue,
652 P.2d 1067, 1072 (Colo. 1982).
It is also clear that the States are granted broad
police powers under the Tenth Amendment of the United States
Constitution to promote public health, safety, morals and the
general welfare of society.

In Bastian v. King, Utah, 661 P.2d

953, 956 (1983), the Utah Supreme Court observed:
It is the power and responsibility of the
Legislature to enact laws to promote the
public health, safety, morals and general
welfare of society, [citation omitted] and
this Court will not substitute our judgment
for that of the Legislature with respect to
what best serves the public interest.
Moreover, the "conditions for operation of a motor vehicle on
public roads is a proper subject for state regulation and
control." State v. Chancellor, Utah, 704 P.2d 579, 580 (1985).
Defendant was convicted of an offense under Utah Code
Ann. Section 41-2-124.

The respective violation of the Utah Code

was no driver's license in possession, an infraction.

The

State's regulation of this violation is a legitimate exercise of
the State's police power.

In Hendrick v. State of Maryland, 235

U.S. 610 (1913), the defendant challenged the State of Maryland's
power to regulate the public streets.

8

The Supreme Court held:

[A] State may rightfully prescribe
uniform regulations necessary for public
safety and order in respect to the operation
upon its highways of all motor vehicles-those moving in interstate commerce as well
as others. And to this end it may require
the registration of such vehicles and the
licensing of their drivers. . . . This is
but an exercise of the police power uniformly
recognized as belonging to States and
essential to the preservation of the health,
safety and comfort of their citizens; and it
does not constitute a direct and material
burden on interstate commerce.
235 U.S. at 622.
In State v. Stevens, 718 P.2d 398 (Utah 1986), the Utah
Supreme Court held:
That our legislature has the power and duty
to promote the public health, safety, and
general welfare of all citizens. In
furtherance of that power and duty,
conditions and regulations for the operation
of motor vehicles on our public roads and
highways are a proper subject for legislative
action.
718 P.2d at 399.
The Utah regulatory laws in issue constitute a
legitimate exercise of a State's police power, and the
defendant's claims to the contrary are without merit.
CONCLUSION
Defendant was convicted of an infraction which carries
the maximum penalty of a fine of $500.

Defendant was fined $500,

with $460 being suspended, and $40 owing.

Based upon the

foregoing, defendant's conviction and sentence should be

affirmed.
DATED this

J

day of February, 1990.

ERIC A. LUDLOW
V *
Deputy Washington County Attorney
CERTIFICATE OF MAILING
I do hereby certify that I mailed a true and exact copy
of the foregoing Brief, postage prepaid, to Budd Iverson, pro se
appellant, P.O. Box 28, LaVerkin, Utah

84745, this

lay of

February, 1990.

XJ^J
ERIC A. LUDLOW

k

Deputy Washington County Attorney
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ADDENDUM
Tenth Amendment to the United States Constitution:
The powers not delegated to the United States by the
constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.
Utah Code Annotated section 41-2-102(9).
(9) "License" means the privilege issued under this
chapter to operate a motor vehicle.
Utah Code Annotated section 41-2-102(14).
(14) "Operator" means any person who is in actual
physical control of a vehicle.
Utah Code Annotated section 41-2-104(1).
(1) No person, except one expressly exempted under Section
41-2-107, 41-2-108, or 41-2-111, or Sub-section 41-2-121(4), or
Chapter 22, Title 41, may operate a motor vehicle on a highway in
this state unless the person is licensed as an operator by the
division under this chapter.
Utah Code Annotated section 41-2-124.
(1) The licensee shall have his license in his
immediate possession at all times when operating a motor vehicle
and shall display it upon demand of a justice of peace, a peace
officer, or a field deputy or inspector of the division.
Utah Code Annotated section 78-4-5(1)(a).
(l)(a) Circuit courts have jurisdiction over all
classes of misdemeanors and infractions involving persons 18
years of age and older and may impose the punishments prescribed
for these offenses. The judge of the circuit court has the
authority and jurisdiction of a magistrate including the
conducting of proceedings for the preliminary examination to
determine probable cause, commitment prior to trial, or the
release on bail of persons charged with criminal offenses.
Utah Code Annotated section 78-4-5(1)(c).
(l)(c) All complaints for offenses charged under Title
41 except offenses charged under Article 5, Chapter 6, Title 41,
shall be filed in the municipal justice court or the county
justice court where the offense occurred if those justice courts
exist and have jurisdiction of the offenses.

Utah Rules Of Appellant Practice 24(a)(7),
(a) Brief of appellant. The brief of the appellant
shall contain under appropriate headings and in the order here
indicated:
(7) A statement of the case. The statement shall
first indicate briefly the nature of the case, the
course of proceedings, and its disposition in the court
below. There shall follow a statement of the facts
relevant to the issues presented for review. All
statements of fact and references to the proceedings
below shall be supported by citations to the record
(see Paragraph (3)).
Utah Rules of Civil Procedure 75(p)(2)(2)(d) (1977).
Contents.

The appellant's brief shall contain in

order:
(d) a concise statement of the material
facts of the case citing the pages of the
record supporting such statement.
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JUSTICE CF THE PEACE IN AND FCR TCQUERVILLE PRECINCT
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]

Plaintiff,

]

ORDER TRANSFERRING CASE

)
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-vs-Bud-Iverson
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Defendant.

The a b o v e - e n t i t l e d

ratter

h a v i n g been s u b m i t t e d

to t h e C o u r t , and

C o u r t h a v i n g found a c o n f l i c t e x i s t s , and good c a u s e a p p e a r i n g
IT IS HEREBY ORDERED, ADJUDGED AND DECREED t h a t t h e
c a s e b e and i s h e r e b y t r a n s f e r r e d
W a s h i n g t o n C o u n t y , S t a t e of

Utah.

therefore,

above-entitled

to the F i f t h D i s t r i c t C i r c u i t

Court,

the

